UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
ORLANDO DI VI SI ON

In re: Chapter 7
Case No. 98-02632-6W
Paul a Li ckman,

Debt or .

Mari e Henkel, Adv. Pro. No. 01-170
Plaintiff,

VS.

Paul a Li ckman, et al.,

Def endant s.

MEMORANDUM DECI SI ON AND ORDER GRANTI NG
MOTI ONS TO QUASH SUBPOENAS

THI'S PROCEEDI NG cane on for consideration on the
follow ng notions to quash the three subpoenas
(" Subpoenas”), which were caused to be issued on or about
Decenber 23, 2003, by one of the defendants, Robert Daniels
a/ k/ a Robert Dizak (“Daniels”), to three individuals --
Sean Concannon, Yvonne Shepherd, and Cheryl Thonpson --
requiring themto appear at depositions: (1) Mtion to
Quash Subpoena and for Sanctions (Doc. No. 245) filed by

Sean Concannon; and (2) Emergency Motion of Bankruptcy



Court Enpl oyees, Yvonne Shepherd and Cheryl Thonmpson, to
Quash Deposition Subpoenas |ssued by Robert Daniels, and
for Protective Order, on in the Alternative, Mtion for
Order Requiring Defendant Daniels to Show Cause Wy
Subpoenas Shoul d not be Quashed (Doc. No. 246)
(collectively, “Mdtions to Quash”). M. Daniels filed an
Opposition to M. Concannon’s Mtion to Quash (Doc. No.
250). Since the depositions were schedul ed for January 16,
2004, this Court entered an Order on January 13, 2004 (Doc.
No. 251), tenporarily quashing the Subpoenas pendi ng
resolution of the Mdtions to Quash, as well as allow ng any
interested party to respond by January 23, 2004.
Subsequently, on January 20, 2004, Daniels filed his
Opposition to Thonmpson’s and Shepherd’s Modtion to Quash
(Doc. No. 254) (“Response”).

Fact ual Background

As nunerous deci sions have been reported detailing the
| engthy history of this case and adversary proceeding, only
a brief recitation of the relevant facts is necessary.?

This has been a heavily contested bankruptcy case and

YIn re Lickman, 301 B.R 739 (Bankr. MD. Fla. 2003); In re Lickman,
2003 W 21738444 (Bankr. M D. Fla. 2003); In re Lickman, 297 B.R 162
(Bankr. MD. Fla. 2003); In re Lickman, 288 B.R 584 (Bankr. M D. Fla.
2003); In re Lickman, 288 B.R 291 (Bankr. MD. Fla. 2003); Inre

Li ckman, 288 B.R 151 (Bankr. MD. Fla. 2003); In re Lickmn, 286 B.R
821 (Bankr. M D. Fla. 2002); In re Lickman, 284 B.R 299 (Bankr. M D.
Fla. 2002); In re Lickman, 282 B.R 709 (Bankr. MD. Fla. 2002); In re
Li ckman, 273 B.R 691 (Bankr. M D. Fla. 2002).



proceedi ng whereby certain individuals have sought to
interfere with the orderly adm nistration of the estate by
the Chapter 7 trustee. On July 25, 2003, this Court found
the defendants |iable for actions taken to assert or usurp
control over property of the estate in violation of the
automatic stay. In re Lickman, 297 B.R 162 (Bankr. M D.
Fl a. 2003) (“Decision”). Accordingly, a permanent

i njunction and judgnment was entered in this adversary
proceedi ng agai nst the defendants. The defendants were
permanently enjoined frominitiating and prosecuting
collateral attacks on the trustee’s adm nistration of the
debtor’s estate. Additionally, significant nonetary
sanctions were al so i nposed agai nst the defendants to
conpensate the estate for the harmresulting fromtheir
actions. The defendants, including Daniels, appealed the
j udgment and Deci sion on or about August 1, 2003 and August
4, 2003 (Doc. Nos. 189, 192, 193 and 198). The appeals are
currently pending before the District Court. On Novenber
25, 2003, this Court denied the defendants’ notions for a
stay pending appeal. In re Lickman, 301 B.R 739 (Bankr.
M D. Fla. 2003). Further, District Court Judge Presnell
in his order dated August 4, 2003 (Doc. No. 201 in this
adversary proceedi ng) enjoined the defendants fromnot only

initiating any new action related to estate property but



al so conditioned any such action upon first obtaining |eave
from Judge Presnell as well as requiring the defendants to
attach copies of his orders to any new filing by the

def endant s.

During the course of this proceeding, the defendants
had attenmpted, w thout success, to have former Bankruptcy
Judge C. Tinothy Corcoran, 11l recused fromthis case. In
re Lickman, 288 B.R 151 (Bankr. M D. Fla. 2003); In re
Li ckman, 284 B.R 299 (Bankr. M D. Fla. 2002).2 Cheryl
Thonpson was the law clerk to Judge Corcoran and Yvonne
Shepherd was Judge Corcoran’s judicial assistant at the
time the Decision was rendered. At the tinme the subpoenas
were issued, both Thonmpson andd Shepherd were full-tine
enpl oyees of the bankruptcy court. M. Concannon is the
attorney for the Chapter 7 Trustee.

Dani el s main reason for deposing Thonpson and

Shepherd is ostensibly to determ ne if Concannon visited

2 Even prior to their actions to have Judge Corcoran recused, there has
been a pattern of attenpts to nmake other judges recuse thenselves from
presiding over this case. See, e.g., Docket No. 83 in the main case.

In fact, Daniels admts that this is his nodus operandi. 1In his
Response, 1 13, he nmkes the simlar threat to this judge:

Shoul d this Court decide to quash these subpoenas,

believe it will then be my obligation to i mediately bring
such egregious action to the 11" Circuit, as to howthis
Judge suppressed a valid inquiry into unethical and
possi bl e crimnal conduct. And by the way, your friend
“Judge Tinf whose inproper conduct you could not uphold
fast enough while intentionally ignoring defendants

evi dence, was not the first judge in which | played a
significant role in having renoved fromthe bench — and
rather doubt he will be the |ast.



Judge Corcoran’s chanbers, “assisted” in witing the
deci sions and made ex parte calls to chanbers. See
Response, 1Y 6 to 12.

Legal Di scussion

The Motions to Quash present two principal |egal
issues. First, there is the issue of whether a judicial
assistant and a law clerk of a United States Bankruptcy
Judge are i mmune or otherw se protected from conpul sory
civil process purporting to require their appearance and
testimony about their official activities, including their
know edge, if any, of the decision making process of the
bankruptcy judge for whomthey worked.

The second issue to be decided is whether the
“Divesture Rule” precludes the enforcenent or issuance of
t he Subpoenas as this proceeding is under appeal. For the
foregoi ng reasons, the Court finds on both grounds that the
Moti ons shoul d be granted and the Subpoenas quashed.

A. Judi cial and Quasi-Judicial |Inmunity.

Judi ci al and quasi-judicial imunity governs the first
i ssue. Judge Corcoran was a judicial officer duly
appointed as a United States Bankruptcy Judge for the
judicial branch of the governnent. It is well settled that
judges are absolutely inmune fromcivil liability for their

“judicial acts.” Wahl v. Mlver, 773 F.2d 1169, 1172 (11'P



Cir. 1985). “The judicial or quasi-judicial immunity
avai lable to federal officers is not limted to immunity
from damages, but extends to actions for declaratory,
injunctive and other equitable relief.” More v. Brewster
96 F.3d 1240, 1243-44 (9th Cir. 1996) (internal citations
omtted). This imunity applies “however erroneous the act
may have been, and however injurious in its consequences.
.7 1d. The imunity al so applies when such judicial acts
“are in excess of [their] jurisdiction and are alleged to
have been done maliciously or corruptly. . . .” Wahl, 773
F.2d at 1172 (quoting Bradley v. Fisher, 80 U S. 335, 351
(13 wall. 1871)). The purpose of judicial inmunity is
for benefit of the public, whose interest it is
that the judges should be at liberty to exercise
their functions with i ndependence and w t hout
fear of consequences. . . . His errors my be
corrected on appeal, but he should not have to
fear that unsatisfied litigants may hound him
with litigation charging malice or corruption.
Oiva v. Heller, 839 F.2d 37, 39 (2d Cir. 1988)
(quoting Pierson v. Ray, 386 U S. 547, 554
(1967)).
Here, Daniels is conplaining of decisions rendered by
Judge Corcoran and wants to depose his staff and the
Trustee’'s attorney to determne if there was any

i npropriety surroundi ng Judge Corcoran’s decisions in this

case. Clearly, Judge Corcoran was a sitting judge when he



rendered his decision.® There can be no real dispute that
the rendering of his decision was also clearly a “judicial
act.”?
The concern for the integrity of the judicial process
al so extends to those who “perform functions cl osely
associated with the judicial process.” Oiva, 829 F.2d at
39 (citation omtted). Courts follow the “functional
approach” to determine if a person is entitled to imunity.
Under this approach, inmunity flows fromthe “nature of the

responsibilities of the individual official.” Id (citing

Cl eavi nger v. Saxner, 474 U.S. 193, 201 (1985)). Indeed,

3 Daniels asserts incorrectly that judicial imunity is |ost when a

judge is no longer sitting in his official capacity as a judge.

Judicial immunity is still accorded a former sitting judge if the

conpl aints against himarise fromthe judicial acts taken when he was a
judge. Sparks v. Duval County Ranch Co., Inc., 588 F.2d 124 (5'" Gir.
1979) (fornmer judge still cloaked with judicial inmunity); G ove v.

Ri zzol o, 441 F.2d 1153 (3d Cir. 1971)(sane); Flanagan v. Shano, 111 F
Supp. 2d 892 (E.D. M ch. 2000)(sane). Here, Daniels is conplaining of
Judge Corcoran’s deci sion-nmaki ng process when he rendered his decision
as a judge against the defendants in this case. Clearly, both Thonpson
and Shepherd were enployed as his staff at the relevant tine.

4 \hether an act by a judge is a “judicial” one depends on “whether it
is a function normally performed by a judge, and “the expectation of
the parties” and “whether they dealt with the judge in his judicia
capacity.” Stunp v. Sparkman, 435 U.S. 349, 362 (1978). Severa

Circuit Courts have expanded the Sparkman anal ysis. Ashel nan v. Pope,
793 F.2d 1072, 1075-76 (9" Cir. 1986) (listing of cases). The Eleventh
Circuit also utilizes these expanded factors. Harris v. Deveaux, 780
F.2d 911, 914 (11'" Cir. 1986). These factors are whether: “(1) the
preci se act conplained of . . . is a normal judicial function; (2) the
events involved occurred in the judge's chanbers; (3) the controversy
centered around a case then pending before the judge; and (4) the
confrontation arose directly and i medi ately out of a visit to the
judge in his official capacity.” Id. Clearly, all factors are easily
met. The rendering of a decision in a case then pending before the
judge is a normal judicial act. The rendering of a decision typically
occurs in chanbers and the defendants’ dissatisfaction with the judge's
deci sion arose at hearings before himin his official capacity.



courts have consistently granted absolute imunity to a | aw
clerk serving for a judge. Oiva, 829 F.2d at 39-40; More
96 F.3d at 1244-45; Mtchell v. MBryde, 944 F.2d 229, 230-
31 (9'" Cir. 1991); Parkinson v. U S., 175 F.Supp.2d. 1233,
1239 (D. ldaho 2001); Reisner v. Stoller, 51 F. Supp.2d 430
444 (S.D.N. Y. 1999); Fariello v. Canpbell, 860 F.Supp. 54,
68 (E.D.N. Y. 1994); Inre ME. S., Inc., 148 B.R at 3;
DeFerro v. Coco, 719 F.Supp 379 (S.D.N. Y. 1989); Bradley v.
U.S., 2003 W 22976513 (6'" Cir. 2003). The rationale for

ext endi ng absolute immunity to a law clerk is because “a
law clerk is probably the one participant in the judicial
process whose duties and responsibilities are nost
intimately connected with the judge’'s own exercise of the
judicial function.” Oivia, 829 F.2d at 40.

Dani el s argues that judicial imunity is irrelevant in
di scovery. Assum ng arguendo that a suit against Judge
Corcoran had not been filed, it is still clear that
Dani el s’ defense in his appeal is based on judicial
m sconduct. The policy behind imunity does not nerely
extend to suits, it also extends to protection against
di scovery. If judicial immunity were applicable, then it
woul d be sensel ess and disruptive to allow for discovery.

The Suprene Court has spoken clearly in this area. Until

immunity is resolved, discovery shall not be allowed



because “inquiries of this kind can be peculiarly

di sruptive of effective government.” Harlow v. Fitzgerald,
457 U. S. 800, 817 (1982)(holding the discovery is inproper
until the court resolves the question of immunity); See
also Mtchell v. Forsyth, 472 U.S. 511, 526 (1985)(citing
to Harlow); WIlliamson v. U S. Dept. of Agriculture, 815
F.2d 368, 382-83 (5'" Cir. 1987)(“the Supreme Court noted
that the protection afforded governnment officials by the
doctrines of absolute and qualified imunity would be
greatly depreciated if it did not include protection from
di scovery. . . . [C]lose control of discovery is essentia
to the preservation of meaningful official immunity
[internal citations omtted].”); LeClerc v. Webb, 2003 W
21026709 (E.D. La. May 2, 2003)(court granted stay of

di scovery pending determ nation of immunity). This makes
sense, because after all, if a judge cannot be conpelled to
testify in a case over which he or she presides in regards
to her or his decision making, then a disgruntled |litigant
shoul d not be allowed to circunvent this by conpelling the
judge’'s staff to so testify. Inre ME.S., Inc., 148 B.R
1, 3 (D. Puerto Rico 1992) (immunity granted to | aw clerk
and court disallowed conpul sion of testinony regarding

di scussions with judge on pending case). Accordingly, the

Subpoena i s quashed as to Ms. Thonpson.



The next issue to be resolved is whether inmunity
shoul d be extended as to Ms. Shepherd, a judicial assistant
to a federal judge. Factors to be considered when
utilizing the functional approach *“include the nature of
t he act taken, namely whether it is a function normally
performed by a judge, and the expectations of the parties,
namely whether they dealt with the judge in his judicial
capacity.” Fariello, 860 F.2d at 68. In addition to | aw
clerks, other personnel such as court clerks, exam ners,
bankruptcy trustees, justices of the peace, deposition
officers, receivers, arbitrators, conm ssioners appointed
to conduct partition sales have been granted absolute
immunity. U S. v. Folding Carton Adm nistration Commttee,
121 F.R. D. 69, 71 (N.D. Il1l. 1988)(listing cases and
summari zi ng extensions of inmunity to certain groups).
Even cl erical enployees in the prosecutor’s office have
been granted absolute inmmunity with respect to clains
arising fromtheir role in the judicial process. GII| v.
Ri pley, 724 A .2d 88, 96-98 (M. 1999).

As summari zed by the Court of Appeals of Maryland in
Gll, with respect to court clerks, courts have used
di ffering anal yses but have nonet hel ess extended i mmunity

to them

10



Some courts have accorded judicial immunity only
with discretionary, as opposed to m nisterial
acts or when the act is required by court order
or taken at a judge’'s direction. . . . Oher
courts have | ooked nore at whether the conduct
was an integral part of the judicial process,

rat her than whether it was discretionary or

m nisterial in nature. . . .Even under the nore
restrictive approach, judicial imunity has been
applied to court clerks with respect to

di scretional acts that inplenment judicial
decisions or that are perforned at the discretion
or supervision of a judge.” GIlI, 724 A 2d at 97
(internal citations omtted).

Ms. Shepherd is a judicial assistant. The “Chanbers
Handbook for Judges’ Law Clerk and Secretaries,” Federa
Judicial Center (1994), at 1, states that “secretaries
assist in the day-to-day conduct of court business.” A
judicial assistant is often just as privy as a law clerk to
a judge’'s decision, in that she or he may have a hand in
the editing and typing of a decision. A secretary or
judicial assistant to a judge is an integral part of
chanmbers and the judge is the sole and direct supervisor of
his or her work. It is the expectation of any judge or
party that such a close enployee of his staff be also
clothed with the sane immunity with respect to any judici al
acts.

From a policy perspective, the public will be better

served to extend immunity to judicial assistants.

Litigants who are dissatisfied with a judge’s decisions

11



shoul d not be allowed to circunvent the absolute immunity
provided to judges by forcing his or her staff to testify
as to the judge' s decision nmaking process. Under any
standard cited above, this Court can find no principled
basis upon which to distinguish the role of a judicial

assi stant or secretary fromthat of “court clerks who act
under the control and supervision of judges and who perform
functions that are integral to the judicial process.” Gll,
724 A.2d at 97-98.

Accordi ngly, the Subpoenas as issued to Ms. Thonpson
and Ms. Shepherd should be quashed as they are clothed with
absolute immunity. Additionally, it is appropriate to
i ssue a protective order against further issuances of
subpoenas to them by the defendants.

B. The Divestiture Rule Requires That the Subpoenas be
Quashed.

In the alternative, even if judicial imunity were not

applicable, this Court is also under an obligation to quash
t he Subpoenas pursuant to the “Divesture Rule.” The

Di vesture Rule states that a “[f]iling of a notice of
appeal confers jurisdiction on the appellate court and
divests the trial court over those aspects of the case
involved in the appeal.” Inre Wnim Realty Corp., 270

B.R 99, 106 (S.D.N. Y. 2001)(citing U S. v. Rodgers, 101

12



F.3d 247, 251 (internal quotation marks omtted)). This
rule is to pronote “efficiency” and to “protect the
integrity of the appellate process.” Id. Appeals of
bankruptcy proceedings are also subject to this rule. Id.;
In re Section 20 Land Group, Ltd., 252 B.R 812, 816-17
(Bankr. M D. Fla. 2000); In re Strawberry Square

Associ ates, 152 B.R 699, 701 (Bankr. E.D.N Y. 1993).
Courts distinguish between actions that are taken to
“enforce or inplenent” an order. Such actions are

perm ssible. Wnino Realty Corp., 270 B.R at 106-07
(citations omtted). On the other hand, any “actions that
interfere with the appeal process or decide an issue
identical to the one appeal ed” are inperm ssible. Id. at
106 (citations onmtted).

In this adversary proceeding, the final judgment is
under appeal before the district court. The Subpoenas,
whi ch were caused to be issued by Daniels, cannot be
consi dered by any stretch of the imagination as an action
to i npl ement and enforce the judgnment rendered against him
and ot her defendants. |In contrast, the Subpoenas woul d
very likely interfere with the appeal process. By seeking
to depose the parties, an inference can be drawn that

Daniels is attenpting to inperm ssibly add to the record on

13



appeal .®> Therefore, this Court concludes that it |acked
jurisdiction to issue the Subpoenas and accordi ngly, they
shoul d be quashed.

For the reasons recited above, it is

ORDERED
1. The Motions are granted and the Subpoenas are
quashed.

2. Ms. Shepherd’ s and Ms. Thonpson’s Joint Mtion

for a protective order is granted.

5 The Mdtions to Quash also raise the defense of the “vexious” nature

of the Subpoenas. While the Court’s rulings on alternative grounds
make it unnecessary to rule on this issue, the Court notes that given
the historical and factual background of this case, these circunstances
support the argunent that these subpoenas were issued to “harass.” Rule
45(c) (3) of the Federal Rules of Civil Procedure (subpoenas may be
quashed if it subjects a person to “undue burden”); Bogosian v.

Wl oohojian Realty Corp., 323 F.3d 55, 66 (1% Cir. 2003)(a factor in
guashi ng a subpoena is whet her the “subpoena was issued primarily for
pur poses of harassnment . . . .”); Mtel, Inc. v. Wal king Muntain
Productions, 353 F.3d 792, 814 (9'" Cir. 2003)(affirmng |lower court’s
deci sion to quash subpoena “served for the purpose of annoying and
harassment . . . .”). The subpoenas also violate the spirit if not the
letter of the injunctions that have been entered by both this Court and
by the District Judge Presnell. The injunction by this Court prevents
t he defendants permanently “from taking or prosecuting any actions

agai nst the trustee or her counsel . . . to assert donmi nion and contro
over property of the estate, or to affect property of the estate.”

Li ckman, 297 B.R at 208. Judge Presnell specifically enjoined the
defendants “fromfiling any action, conplaint, or claimfor relief

agai nst the Trustee or her attorneys, or other claimwhich amunts to a
collateral attack on the orders of the Bankruptcy Court, entered to
date, without first obtaining | eave of this Court. Any such new
action, conplaint, or claimfor relief related in any way to Lickman’s
i nheritance from Ti bby Pfeiffer nust be acconpanied by (1) a copy of
this Order and (2) a copy of the Order (Doc. No. 25) affirming the
Bankruptcy Court in Consolidated Case No. 6:02-cv-1492-Orl-31JGG  In
addition, each such filing — in federal court, state court, or any

ot her forum — nmust be preceded by a Motion for Leave to File addressed
to this Court.” (p. 16, Doc. No. 201 in Adv. Pro. No. 01-170)

14



3. The Court will retain jurisdiction to consider
i nposi ng sanctions as well as awarding fees and costs in
the event that Daniels attenpts to re-issue the Subpoenas.
DONE AND ORDERED i n Tanpa, Florida on February 6,
2004.
/sl Mchael G WIIlianson

M chael G WIIlianson
United States Bankruptcy Judge

15
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Robert Di zak
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Boca Raton, FL 33434

Paul a Li ckman
P. O Box 480533
Del ay Beach, FL 33448

Janmes F. Wley II1

2121 Land Title Building
100 South Broad Street
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Gerald J. D Anbrosio
P. O. Box 759

Boca Raton, FL 33429

/sl P.R
Deputy Cl erk




